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Guise and Muir filed comments in
support of the Notice and reaffirmed
their intention to apply for the channel.
Fenwick Island Communications
("Fenwick”) also filed supporting
comments and stated its intention to
apply for the channel alloted to Fenwick
lsland.

2. Channel 221A can be alloted to
Fenwick Island in compliance with the
Commission’s minimum distance
separation requirements provided there
is a site restriction of approximately 3.2
miles south of the community. The site
restriction will prevent a short spacing
to the allotment of Channel 222A at
Wildwood Crest, New Jersey. At the
same time, Channel 265A can be allotted
to Hurlock, Maryland, in compliance
with the Commission’s mileage
separation requirements provided there
is a site restriction. The Hurlock
allotment requires a site restriction of
0.3 miles south of the community.

3. In view of the above considerations,
we believe the public interest would be
served by a grant of each petitioner's
request, since it could provide for a first
M service to Fenwick Island, Delaware
and Hurlock, Maryland.

PART 73—[AMENDED]

§73.202 [Amended]

4. Accordingly, pursuant to the
suthority contained in §§ 4(i), 5(c)(1),
33 (g} and (r) of the Communications
Act of 1934, as amended, and §§ 0.61,
0.204(b) and 0.283 of the Commission's
Rules, it is ordered, that effective July
15, 1985, the FM Table of Allotments,
§73.202(b) of the Commission's Rules, is
imended with respect to the
communities listed below:

Caty om" ol
Formach Msland, MO ,___._J 221A
Mrlock, MD ... el 265A

5. The window period for filing
#pplications will open on June 13, 1985
ind close on July 12, 1985.

6.1t is further ordered, that this
proceeding is terminated.

7. For further information concerning
the above, contact Kathleen Scheuerle,
Mass Media Bureau, (202) 634-6530.

—

igned to Hurlock and Fenwick Island. Maryland.
Therelore, we proposed Channel 265A ut Hurlock as

Faubatitute,

Federal Communications Commissio:
Charles Schott,

Chief. Policv and Relps Nivision. Mass Medio
Bureau,

|IFR Doc. 85-14167 Filed 6-11-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-656; RM-4710)

FM Broadcast Stations in
Mechanicsville, MD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein allots
Channel 252A to Mechanicsville,
Maryland, in response to a petition filed
by Roy Robertson d/b/a Southern
Maryland Broadcasting Co. The
allotment could provide a first local
broadcast service for Mechanicsville.

EFFECTIVE DATE: July 12, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Radio broadcasting.

The authority citation for Part 73
continues to read:

Authority: Secs. 4 and 303, 48 Stat. 1066, as
amended, 1082, as amended; 47 U.S.C. 154,
303, Interpret or apply secs. 301, 303, 307, 48
Stal. 1081, 1082, as amended, 1083, as
amended, 47 U.S.C. 301, 303, 307. Other
statutory and executive order provisions
authorizing or interpreted or applied by
specific sections are cited to text.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b).
Table of Allotments FM Broadcast Stations.
(Mechanicsville, Maryland) (MM Docket No.
84-656, RM-4710).

Adopted: May 22, 1985,

Released: June 5, 1985,

By the Chief; Policy and Rules Divisions.

1. The Commission has before it the
Notice of Proposed Rule Making, 49 FR
28422, published July 20, 1984, in
response to a petition filed by Roy
Robertson d/b/a Southern Maryland
Broadcasting Co. (“petitioner”), The
Notice proposed the allotment of FM
Channel 252A to Mechanicsville,
Maryland, as that community's first FM
service. Petitioner filed comments in
support of the Notice and stated its
intention to apply for the channel.

2, Channel 252A can be allotted to
Mechanicsville, in compliance with the
minimum distance separation
requirements of section 73.207 of the
Commission's Rules, provided there is a
site restriction of approximately 1.8
miles southwest of the community. The
site restriction will prevent a short
spacing to FM station WSUX, Channel
252A, Seaford, Delaware.

3. In view of the above considerations,
we believe the public interest would be
served by a grant of the petitioner's
request, since it could provide for the
first FM service to Mechanicsville.

PART 73—[AMENDED]

§73.202 [Amended]

4. Accordingly, pursuant to the
authority contained in §§ 4(i), 5(c)(1),
303 (g) and (r) of the Communications
Act of 1934, as amended, and §§ 0.61,
0.204(b) and 0.283 of the Commission's
Rules, it is ordered, that effective July
12, 1985, the FM Table of Allotments,

§ 73.202(b) of the Commission's Rules is
amended with respect to the community
listed below:

Cay | Channel No

Mechancsvile, MD 2B2A

5. The window period for filing
applications will open June 13, 1985, and
close July 12, 1985.

6. It is further ordered, that this
proceeding is terminated,

7. For further information concerning
the above, contact Kathleen Scheuerle,
Mass Media Bureau (202) 634-8530.

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Maoss Media
Bureau.

[FR Doc. 85-14164 Filed 6-11-85; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-297; RM-4596)

FM Broadcast Stations in Eastland, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein allots FM
Channel 249A to Eastland, Texas, as
that community’s second FM allotment
in response to a petition filed by
Breckenridge Broadcasting Company,
EFFECTIVE DATE: July 15, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
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FOR FURTHER INFORMATION CONTACT:
D. Pavid Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

The authority citation for Part 73
continues 1o read:

Authority: Secs. 4 and 303, 48 Stat. 1068, us
amended, 1082 as amended; 47 US.C. 154,
303, Interpeet or apply secs, 301, 303, 307, S8
Stat. 1081, 1082 as amended, 1083, us
amended, 47 U.S.C. 301, 303, 307, Other
statulory and executive order provisions
authorizing or interpreted or upplied by
specific sections are cited fo text.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202(b),
Tuble of Allotments, FM Broadcust Stations.
[Eastinnd, Texas) (MM Docket Nn. 84-297
RM-4588).

Adopted: May 21, 1985,

Released: june 6, 1985,

By the Chief. Policy and Rules Division

1. Before the Commission for
consideration is its Notice of Proposed
Rule Making: 49 FR 14545, published
April 12, 1884, proposing the allotment
of Channel 248A 1o Eastland, Fexas, as
that community's second FM
assignment. The Notice was adopted in
response to & petition filed by
Breckenridge Broadcasting Company
{“petitioner”), licensee of Stations KEAS
{AM), Eastland, Texas, and KROOQ (FM),
Breckenridge, Texas. Petitioner filed
supporting comments restating its
intention to apply for the channel, if
assigned. Micromedia, a parfnership
composed of Don Pierson, Ann Pierson,
and Gray Pierson ("Micromedia™} ' filed
opposing comnents to which. petitioner
responded.

2, In its opposition Micromedia asserts
that “any new broadcast facility in
Eastland would not only fail to be
economically viable but would, in fact,
imperil the economic viability of the two
existing stations.” Further, if petitioner
“is ultimately granted a license for the
new facility” its awnership of an AM
station im Eastland and an FM station
within 23 miles" of Eastland would
lead 1o "an over-concentration of
facilities bordering on monopolistic” in
the Eastland, Texas, market. In
nonclusion, Micromedia urgues that if
Channael 249A is allocated to Eastland, it
will “make this channel unavailable for
yssignment lo & number of cities
currently lacking any broadcast
facilities whatsover. . , "

(Micromedla is the leenses of Station KVMX
{EM]), Bantland. Texan

3. In response, petitioner argues that
Micromedia's opposition should be
“rejected as an unwarranted attempt to
protecl its competilive position in
Eastland.” In support, petitioner points
out the "Commission long ago rejected
the argument that a propesed FM
assignment should be denied on
economic viability grounds.”™ Further,
Micromedia’s assertions of
“monopolistic” impact are not a
“legitimate issue” since “the issue in this
proceeding is not whether [it] should be
granted a permit but whether the
assignment should be made by the
Commission.” As to the preclusive effect
of this assignment upon surrounding
communities, petitioner argues that
“Micromedia has made no showing that
the channe! could techniczlly be
assigned [elsewhere] ar that there is any
interest in such alternative
assignments.”

4, As.a preliminary matter, tha
Commission eliminated many of its
previous policy considerations including
its criteria for determining when a
community presumably hasits fair share
of channel assignments, Ag a resull, the
Commission no longer considers the
preclusive impact on surroundjng
communities, See Revision of FM
Assignment Policies and Procedures, 90
F.C.C. 2d:88 (1882). However, the focal
point of Micromedia’s apposition
appears to be its concern of economic
harm to ils existing station. That
argument is not a sufficient justification
for denial of this proposal. For as we
have held on other occasions, if the
community’s status is not guestionable,
and a proponent believes that there is a
need for additional service, the
Commission has no reason o question
such judgment. See Sacremento,
California, 50 RR 2d 951 (1982); and
Chadron, Nebraska, 52 RR 2d 1480
(1982) and cases cited therein.
Micromedia's objections relate to the
consequences if petitioner should
become the successiul applicant and
that is a matter which can best be
addressed at the application stage
rather than in a rulemaking proceeding.
See Kankakee and Crete. lliinois,; et. al,
48 Fed. Reg. 53178, published September
22, 1983; Sacramento, Cafifornia. and
Chadren, Nebroska, supro.

5. In view of the above considerations
and finding no policy objections to the
proposal, we believe the public interest
would be served by the allotment of
Channel 249A ta Eastland, Texas, since
it could provide that community with its
second FM channel The channel can be
allotted in compliance with the
minimum distance separation and other
technical requirements.

PART 73—[AMENDED]

§73.202 [Amended]|

6. Accordingly, pursuant to the
authority conlained in §% 4(). (5)(c){1)
303(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules; it is ordered
that effective July 15, 1885, the FM Table
of Allotments, § 73.202(b) of the Rules, s
amended with respect to the following
community:

Ciy

Easttand, TX

7. It is further ordered, that this
proceeding is terminated.

8. The windaw period for filing
applications will open June 13, 1985, and
close July 12, 1985.

9. For further information goncerning
this proceeding, contact D. David
Westan, Mass Media Bureau, (202) 634
6530,

Federal Communications Commission
Charles Schott,

Chief, Policy ond Rules Division, Mass M:
Burecu.

FR Doc. 85-141606 Filed 6-11-85; 8:45 am)
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1057
[Ex Parte No. MC-43 (Sub-14)]

Lease and Interchange Regulations
(Master Leases); Correction

AGENCY: Interstate Commerce
Commisston.
AcTION: Correction of final rule.

SUMMARY: AL 49 FR 47268, December 3.
1984, the Commission adopted final
rules modifying existing leasing
regulations, The new rules allow the use
of master leases and allow required
receipts to be transmitted by mail,
telegraph, or other similar means of
communications. Those rules added a
new sentence to 49 CFR 1057.11(d)(1)
which was inadvertently removed at 39
FR 47850, December 7, 1985, (Ex Parle
MC-43 [Sub-No. 15)). when paragraph
(d)(1) was revised, This notice corrects
§ 105711 by adding the sentence that
was removed.

FOR FURTHER INFORMATION CONTACT:
Judy Ann Barnes, {202) 275-7962.
SUPPLEMENTARY INFORMATION: To
correct the rule originally published at
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49 FR 47268, December 7, 1984, 49 FR
47650, December 7, 1984, the following
gentence is added to the end of
§1057.11(d)(1):

§1057.11 General leasing requirements.,

[d, (2 1K

(1)* * * As to lease agreements
negotiated under a master lease, this
provision is complied with by having a
copy of @ master lease in the unit of
equipment in question and where the
bulance of documentation called for by
this paragraph is included in the freight
documents prepared for the specific
movement,

James H. Bayne,

Secretary.

[FR Doc, 85-14094 Filed 6-11-85; 8:45 am|
BLUNG CODE T035-01-M

9 CFH Part 1152
[Ex Parte No, 274 (Sub-8B)

Exemption of Out of Service Rail
Unes; Notice to the Department of
Defense

AGENCY: Interstate Commerce
Commission.

AcTio: Final rule; procedural change.

suMMARY: The Commission is modifying
its regulations at 49 CFR Part 1152,
Subpart F, to require railroads to notify,
in writing, the Department of Defense
(Military Traffic Management
Command), at least 10 days prior to the
fling of a notice of exemption, that a
rilroad line out of service for at least
two years will be abandoned, or that
srvice or trackage rights over the line
will be discontinued. DOD requests that
we provide them the same advance
wlification as they now must provide to
Public Service Commissions.
Modification of our regulations to
require railroads to notify MTMC as
well as Public Service Commissions will
not unduly burden the railroads and will
ncrease the time available for DOD to
tvaluate the relation of a specific rail
ine to the Nation's defense needs,
EFFECTIVE DATE: July 12, 1985.
FOR FURTHER INFORMATION CONTACT:
Louis E. Gitomer, (202) 275-7245;

or
Wayne A. Michel, (202) 275-7657.
SUPPLEMENTARY INFORMATION: Under 49
CFR Part 1152.50(d)(1), at least 10 days
#ior to filing a notice of exemption with
the Commission, a railroad seeking
“emption under 49 CFR Part 1152,
Subpart F, is required 1o notify the

Public Service Commission (or
equivalent agency) in the State(s) where
a line will be abandoned or the service
or trackage rights discontinued.

The United States Department of
Defense (DOD) requests that we require
railroads to provide the same advance
notification to the Military Traffic
Management Command (MTMC) as they
now must provide to Public Service
Commissions, Modification of our
regulations to require railroads to notify
MTMC as well as Public Service
Commissions will not unduly burden the
railroads and will increase the time
available for DOD to evaluate the
relation of a specific rail line to the
Nation’s defense needs. Accordingly, the
revigion in the Appendix is adopted.

The proposed minor procedural
change will not have a significant
economic impact on a substantial
number of small entities,

This action does not significantly
affect either the quality of the human
environment or energy conservation.

Comments: Since this is a minor
procedural change, formal comments are
unnecessary. 5 U.S.C, 553(b)(A).

List of Subjects in 48 CFR Part 1152

Administrative practice and
procedure, Railroads, Reporting and
recordkeeping requirements.

These final rules are issued pursuant
lo 5 U.S.C, 553, and 553(b)(A) and 49
U.S.C. 10321 and 10903, et seq.

Dated: May 28, 1985,

By the Commission, Chairman Taylor, Vice
Chairman Gradison, Commissioners Sterrett,
Andre, Simmons, Lamboley and Strenio.

James H. Bayne,
Secretary.

Appendix

Title 49 of the Code of Federal
Regulations is amended as follows:

PART 1152—[AMENDED]

1. The authority citation for Part 1152
continues to read as follows:

Autbority: 49 U.S.C. 10321 and 10903-10905;
5 U.S.C. 559; 45 U.S.C. 904 and 915, unless
otherwise noted.

2. Paragraph (d)(1) of § 115250 is
revised to read as follows:

§ 1152.50 Exempt abandonments and
discontinuances of service and trackage
rights.

(d) Notice of exemption. (1) At least 10
days prior to filing a notice of exemption
with the Commission, the railroad
seeking the exemption must notify in
writing (i) the Public Service
Commission (or equivalent agency) in

the State(s) where the line will be
abandoned or the service or trackage
rights discontinued, and (ii} the United
States Departmen! of Defense (Military
Traffic Management Command), The
notice shall name the railroad, describe
the line involved, indicate the exemption
procedure is being used, and include the
approximate date that the notice of
exemption will be filed with the
Commission.

FR Doc. 85-14092 Filed 6-11-85; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status and Critical Habitat
for the Niangua Darter (Etheostoma
Nianguae)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
Niangua darter (Etheostoma nianquag)
to be a threatened species and
designates its critical habitat under the
authority contained in the Endangered
Species Act of 1973, as amended. A
special rule allowing take for certain
purposes in accordance with State laws
and regulations is established. This fish
is presently known only from the Osage
River Basin of west-centeral Missouri. It
is rare, localized in occurrence, and
vulnerable to extinction. Reservoir
construction, stream channelization,
accelerated erosion and sedimentation,
nutrient enrichment, and introduction of
potential predators are threats to the
Niangua darter. The final rule will
provide the protection of the
Endangered Species Act to this species.
The Service will initiate recovery efforts
for the Niangua darter.

EFFECTIVE DATE: July 12. 1985.

ADDRESSES: The complete file for this
rule is available for inspection during
business hours (7:00 a.m.-4:30 p.m.) at
the Endangered Species Office, U.S. Fish
and Wildlife Service, Federal Building,
Fort Snelling, Twin Cities, Minnesota
55111,

FOR FURTHER INFORMATION CONTACT:
Mr. James M. Engel (see ADDRESSES
section) (612/725-3276 or FTS 725-3276).
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SUPPLEMENTARY INFORMATION:

Background

The Niangua darter, a percid fish, was
first described by Gibert and Meek in
1888 (Gilber\, 1888]. Pilieger (1975)
described the fish as a slender darter
with about eight dark cross-hars on the
back, readily distinguished from other
Missouri darters by the presence of two
small jet-black spots at the base of the
caudal fin. Adults are 3 to 4 inches long.
Life colors and other characteristics
were given by Pilieger (1975). The only
near-relative of the Niangua darter is the
arrow darter (Ethecstoma sagitta),
which occurs in eastern Kentucky and
northern Tennessee, The Niangua darter
is known only from a few tributaries of
the Osage River in Missouri (Pllieger.
1971). The species inhabils clear,
medium-sized streams draining hilly
areas underlain by chert, dolomitic
bedrocks, It perfers the margins of
shallow pools with silt-free gravelly or
rocky bottoms, Spewning occurs on
swift, gravel riffles. Nymphs of
stoneflies and mayflies gleaned from
crevices of the stream bottom comprise
the diet of the Niangua darter.

Pllieger (1978) reported 8 populations
of the Niangua darter along 128 miles of
the Osage River Basin, Missouri.
Specifically, these populations were
located in the Maries River and lower
Maries Creek, Osage County: Big Tavern
Creek and upper Little Tavern Creek,
Burren Fork, and Brushy Fork, Miller
County: Niangua River and Greasy
Creek, Dallas County; Little Niangua
River. Starks Creek, Thomas Creek, and
Cahoochie Creck, Camden, Hickory and
Dallas Counties; Little Pomme de Terre
River, Benton County; Pomme de Terre
River, Greene and Webster Counties;
Brush Creek, Cedar and St. Clair
Counties; and the North Dry Sac River,
Polk County. The Niangua durter is part
of a diverse fish fauna of 107 species in
the Osage Basin. Although historical
numbers are unknown, it is believed
thal the Niangua durter population bas
declined al most sites in recent years.
Pllieger (1978) searched extensively for
the species in the Osage River Basin
where it was found at 64 of 168 stations
sampled. Intensive analyses of habitat,
abundance, and life history were made
al these 64 sites. The species is rare,
localized in oceurrence, and vulnerable
to extinction.

In 1979, the American Fisheries
Society's Endangered Species
Committee expressed its opinion thet
the Niangua darter was a threatened
species (Deacon ef /., 1979). On
December 10, 1980, the Service received
a petition from the Ozark Endangered
Species Task Force to list the Niangua

darter as a threatened species. The
petition was based on the
comprehensive report on the Niangua
darter by William L. Pflieger (1878] of
the Missouri Department of
Conservation. The report by Pflieger
was based on research carried out
between 1974 and 1977, It included a
thorough review of the literature, and
information on the distribution and life
history of the Niangua darter. It also
recommended threatened status for the
darter throughout its range. The Service
accepted the petition on April 9, 1981,
and indicated its intent to prepare a
proposed rule to list the Niangua darter
as a threatened species (46 FR 21208).
The Niangua darier was also included in
the Service's Notice of Review of
Vertebrate Wildlife published December
30, 1982 (47 FR 58454-60).

On April 17, 1984, the Service
published a proposed rule in the Federal
Register (49 FR 15102-09) to list the
Niangua darter as a threatened species
with critical habitat. The proposal
solicited comments from any interested
parties concerning threats to this
species, its distributien and range,
whether or not critical habitat should be
designated, and activities that might
impact the species.

Summary of Comments and
Recommendatious

In the proposal of April 17, 1984, all
interested parties were requested to
submit information on the status of the
Niangua darter that might contribute to
the development of & final rule:
Subsequently, letiers were sent to
appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties notifying them of the
proposal and soliciting their comments
and suggestions. Newspaper notices
were published in three Missouri
newspapers which invited general
public comment. Three comments were
received and are discussed below.

The Missouri Department of
Conservation supported the praposed
rule. Most of the data for the proposal
are from the Missouri Department of
Conservation, One public comment
recommended endangered status but
offered no supporting data. The U.S.
Army Corps of Engineers recommended
that the downstream limit of the
proposed critical habitat en Bresh Creek
be reestablished at feast 1,000 feet
upstream from the currently proposed
downstream limit at County Road |. The
Corps reasoned that the operation of
two Corps” projects; Hasry S. Truman
Reservoir and Steckton Lake, may affect
brush Creek. Specifically, the hydrologic
evaluation indicates that the maximum
flood control pool of the reservior and

lake may be exceeded on the average of
once every 100 years. If the flood
storage capacities of both the lake and
reservoir are concurrently exceeded the
water surface would extend
approximately 1,000 feet upsiream from
county Road |. the current downstream
limit of the Niangua darter's proposed
critical habitat. The Service believes
that deletion of the small area on the
lower portion of this segment of the
crilicarhabiwt would not reduce the
protection of the Niangua darier and its
habitat. The Service accepted the
Corps's reason for this deletion and
reestablished the critical habitat
boundary for Brush Creek.

Summary of Faclors Affecting the
Species

After a thorough review and
consideration of all informatien
available, the Service has determined
that the Niangua darter should be
classified as a threatened species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 ef seq.) and regulations
promulgated to implement the listing
provisions of the Act (50 CFR Part 424
were followed, A species may be
determined to be endangered or
threatened due to one or more of the five
factors described in Section 4{a)(1).
These factors and their application to
the Niangua darter (Etheostoma
nianguae) are as follows:

A. The present or threatened
destruction, modification, or curtai/ment
of its habitat or range. Reservoir
construction, siltation, and stream
channelization are threats to the
Niangua darter. One of the eight
populations of Nfangua darters reported
by Pflieger (1978) has been extirpated.
the Truman Reservior has inundated al!
of the know distribution of the species i
the Little Pomme de Terre River and
repeated sampling has failed to collec!
any Niangua darters. The reservior also
presents a barrier to the movement of
the species between habitable tributary
streams. Such movements are importan!
to the long-term survival of the species
Stream channelization projects, often
associated with highway and bridge
construction, straighten and widen
stream channels and frequently cause
increased erosion and siltation.
Landowners channelize streams to
control local flooding. These practices.
leading to sedimentation and pollution
are general and pervasive throughou!
the range of the Niangua darter and
represent a major threat to the species.
In addition to stream channelization, the
practice of removing woody vegetation
from stream channels causes increascd
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erosion, changes in the character of the
stream subsirate, elimination of pools,
and the alteration of stream flow, all of
which seriously disrupt the stream
ecosvsiem.

B. Overutilization for commercial,
recreational. scientific, or edusational
purposes. There is o indication that the
Niangua darter is overutilized for any of
these purposes,

C. Disease or predation. Although
disease is not known to be a factor
affecting the species, the introduction of
piscivorous fishes could be detrimental
lo the Niangua darter. The spotted bass
(Micropterus punctulatus) and rock bass
(Ambloplites rupestris) were introduced
into the Osage Basin before 1940 and are
now widely distributed. Reservior
habitat is ideal for these predators and
serves as large population cenfers. The
movement of these predatory fishes
from reservoirs into tributary streams
inhahited by the Niangua darter could
further reduct the darter population.

0. The inadequacy of existing
regulatory mechanisms. Current
requlations protecting the Niangua
darter are limited to the State of
Missouri's collecting permit
requirements for fishes. Al present,
there Is ne-mechanism for habitat
protection. The Endangered Species Act
will provide protection for the species
und its habitat through the requirements
of sections 7 and 9.

E. Other notural or manmaode factors
offecting its continued existence. None
are known.

T'he Service has carefully assessed the
best scientific and commercial
information available regarding the past.
present, and future threats faced by the
Ninngua darter in determining to make
this rule final. Based on this evaluation,
the preferred action is to list the
Niangua darter as threatened with
critical habitat. Threatened status is
appropriate because, although nat
immediately in danger extinction, the
species is likely to become endangered
il trends in population decline and
habitat alteration continue. Proper and
adequate management could prevent the
species from becoming endangered.
Reasons for critical habitat designation
ire discussed in the “Criticsl Habitat™
section of this rule.

Critical Habitat

Critical habitat, as defined by Section
3 of the Act, means: (i) The specific
areas within the geographic area
occupied by the species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I) essential to the
tonservation of the species and (1) that
may require special management

considerations or protection, and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species.

Section 4(a)(3) of the Acl, as amended,
requires thal critical habitat be
designated to the maximum extent
prudent and determinable concurrent
with the determination thal a species is
endangered or threatened. Critical
habitat is being designated for the
Niangua darter to include 90 of the 128
miles of streams inhabited by the
species plus a 50 fool riparian zone
along each side of the 90 miles of
stream. The critical habitat is Jocated in
Camden, Cedar, Dallas, Greene,
Hickory, Miller; and St. Clair Counties,
Missouri. The critical habitat is based
primarily on the recommendation of the
Missouri Department of Conservation,

In considering designation of critical
habitat, 50 CFR 424.12(b) requires
cansideration of the biological or
physical constituent elements within the
defined area that are essential to the
conservation of the species involved.
With respect to the Niangua darter, the
critical habitat satisfies all known
criteria for the ecological, behavioral,
and physiological requirements of the
species. The streams are largely
undisturbed and possess the habitat
characteristics described for the
Niangua darter by Pilieger (1978). The 50
fool riparian zone along each side of the
stream is included in the eritical habitat
designation because this zone is helpful
in preventing runoff pollutants from
entering the stream and reduces
siltation, and thereby protects the

‘chemical and physical properties of the

stream ecosystem. The vegetation in the
riparian zone provides shading to the
stream which helps stabilize the water
temperature and dissolved oxygen
levels. Populations of the fish survive
and reproduce within the designated
critical habitat.

Section 4(b)(8) of the Ac! requires, for
any final regulation that determines
critical habitat, a brief deseription and
evuluation of those activities [public or
private} which may adversely modify
such habitat, if undertaken, or may be
affected by such designation. In the case
of the Niangua darter, such activities
could include reservoir construction,
stream channelization, removal of
stream channel vegetation, erosion,
sedimentation; nutrient enrichment from
adjoining land. sewage discharge, and
introduction of nonnative fishes that are
predators or competitors of the species.
Two Corps projects, the Harry S.
Truman Reservoir and Stockton Lake,
are located in the vicinity of the Brush

Creek portion of the proposed critical
habitat. A 100-year flood event would
cause the waters of the reservoir and
Stockton Lake to back up and inundate
about 1,000 feet of Brush Creek. This
inundation renders the habitat
unsuitable for the Niangua darter.
Consequently, the area affected by the
inundation was removed from the
critical habitat designation. For these
reasons, the two Corps projects are not
expected to affect or be affected by the
designation of critical habitat.

Stream channelization projects, often
associated with road and bridge
construction and maintenance, may
result in erosion and siltation and affect
the proposed critical habitat. Currently,
there are no known or planned road or
bridge projects within or in the vicinity
of the proposed critical habital. In
addition, there is no known involvement
of Federal funds or permits for the
activities occurring on private land
within the proposed critical habitat
area.

Section 4(b)(2) of the Act requires the
Service to consider economic and aother
impacts of specifying a particular area
as critical habitat. To obtain this
information the Service contacted
Federal agencies that could possibly be
involved in constructing, authorizing, or
funding projects within the critical
habitat. The Service has evaluated the
critical habitat designation after
considering all available information
and concludes that no additional
adjustments to the area proposed as
critical habital are warranted.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State.
and private agencies, groups, and
individuals. The Endangered Species
Act requires that recovery actions be
carried out for all listed species and
these are initiated by the Service
following listing. The section 7
responsibilities of Federal agencies and
the Act's general prohibitions are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect lo any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
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of the Act are codified at 50 CFR Part
402 and are now under revision (see
proposal at 48 FR 29990; June 28, 1983),
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy to adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agenc{ must enler into formal
consultation with the Service. At present
there are no known Federal actions
which will be affected by this rule.

The Act and its implementing
regulations found at 50 CFR 17.21 and
17.31 sel forth a series of prohibitions
and exceptions that generally apply to
all threatened wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take, import or
export, ship in interstate commerce in
the course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
was illegally taken. Certain exceptions
apply to agents of the Service and State
conservation agencies,

Permits may be issued o carry out
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.32.
Such permits are available for scientific
purposes, to enhance the propagation or
survival of the species, and/or for
incidental take in connection with
otherwise lawful activities. For
threatened species there are also
permits for zoological exhibition,
educational purposes, or special
purposes consistent with the purposes of
the Acl.

The above discussion generally
applies to threatened species of fish or
wildlife. However, the Secretary has
discretion under section 4(d) of the Act
to issue such special regulations as are
necessary and advisable for the
conservation of a threatened species.
The Niangua darter is threatened
primarily by habitat disturbance or
alteration, not by intentional, direct
taking of the species for commercial
purposes. Given this fact and the fact
that the State effectively regulates direct
taking of the species through the
requirement of State collecting permits,
the Service has concluded that the State

regulation is adequate to protect the
species from excessive taking, so long as
taking is allowed only for educational
purposes, scientific purposes, the
enhancement of propagation or survival
of the species, zoological exhibition, and
other conservation purposes consistent
with the Endangered Species Act. A
separate Federal permil system is not
required to address the current threats
10 the species. Therefore, the Service
issues a special rule allowing take for
the above-stated purposes without the
need for a Federal permit, if a valid
collection permit is obtained and all
other State wildlife conservation laws
and regulations are satisfied. It should
be recognized that any activities
involving the teking of this species not
otherwise enumerated in the special rule
are prohibited. Without this special rule,
all of the prohibitions under 50 CFR
17.31 would apply. The Service believes
that this special rule will allow for more
efficient management of the species,
thereby facilitating its conservation. For
these reasons, the Service has
concluded that this special rule is
necessary and advisable for the
conservation of the Niangua darter.

_ National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Regulatory Flexibility Act and Executive
Order 12291

The Department of the Interior has
determined that designation of critical
habitat for this species will not
constitute a major action under
Executive Order 12291 and certifies that
this designation will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The critical habitat
areas are located entirely on private
land. There is no known involvement of
Federal funds or permits for these
private lands. Consequently, no adverse
effects on small entities within the area
affected by the designation of critical
habitat have been identified and none

are expected. No direct costs,
enforcement costs, or information
collection or recordkeeping
requirements are imposed on small
entities by the designation. These
determinations are based on a
Determination of Effects that is
available at the Regional Office address
(see ADDRESSES section).
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List of Subjects in 50 CFR Part 17

Endangered and threatened Wildlife
Fish, Marine mammals, Plants
{agriculture),

Regulations Promulgation
PART 17—{AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1: The authority citation for Part 17
continues to read as follows:

Authority: Pub, L. 83-205, 87 Stat, 884; Pub
L. 94-359, 90 Stal. 811; Pub. L. 85-632, 92 Stat
3751: Pub, L. 96-159, 93 Stal, 1225; Pub. L, 97-
304, 96 Stal. 1411 (16 U.S.C. 1531 ot seq.).

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
“Fishes," to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

(h)o ..
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5. Add the following as a special rule
0§ 17.44:

§17.44 Special rules—fishes.

(k) Niangua Darter, Etheostoma
nanguae,

(1) No person shall tuke the species,
EXCH m in accordance with applicable
State fish and wildlife conservation
faws and regulations in the following
nslances: educational purposes,
scienlific purposes, the enhancement of

opagation or survival of the species,
logical exhibition, and other

conservalion purposes consistent with
the Act.

2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the tuking of
this species will also be a violation of
he Endangered Species Act.

(3) No person shall possess, sell,
deliver, carry, transport, ship, import, or
export, by any means whatsoever, any

h species taken in violation of these

tations or in viclation of applicable
State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to
mpl to commit, solicit another to
imit, or cause to be committed, any

ffense defined in paragraphs (1)
through (3) of this paragraph.

HIANGUA DARTER
Wi Coenty WISSOUN

JEFFEMSON CITY S e WS
A ' 4
N
i

Missouri, Niangua River, Dallas County
Niangua River and 50 feet on each side of the
river from county road K upstream to 1 mile
beyond county road M 1o the Webster
County line.

Missouri, Pomme de Terre River, Greens
County. Pomme de Terre River and 50 feel on
each side of the river from Highway 65
upstream to the Webster County line.

NIANGLUA DARTER

Dertes ood Greene Countion WELSOUM

Miasourl. Brush Creck, Cedae; and St Clair
Counlies. Brush Creek and 50 feet on ench
side of the creek from 1000 feet upstream of
county road | to the boundary of Sections 34
and 35, Township 38 N, Range 25 W

NIANGUA DARTLR
Cotw oot 3t Clou Chuntn. B TDG

/ {lru'n‘v L TRINAN
(NS Nosxvom

—r

i

Missouri. Little \mnylm qu-' ( umh'n
Dallas, and Hickory Counties. Little Niangoy
River and 50 feet on each side of the river
from 1 mile bolow (downsiream of) Highway
54, Camden County, to county road E. Dilles
County

MIANGUA DARTER

Camten Dotat o Muspry Cawrrtas WASOUM

sl Uy ¥l | 7 nle
o ok B 3/ &
i. Amend § 17.95(e) by adding critical S X
bitat for the Niangua darter, in the 2 7 ¥ CANDES (O .
ime sequence that it appears in g ¢ 3

"A1(h), as follows:

11795 Critical habitat—fish and wildlife. 5 |
:
Niangua Darter ‘
heostoma nianguoe)
W ainled

Missouri, Big Tavern Creek, Miller County
Hig Tavern Creek and 50 [eet along gach side
of the creek from Highway 52 upstream lo

i “;'\\n.\‘ 17,
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Constituent elements, for all areas
designated as critical habitat, consist of
medium-sized creeks with silt-free pools and
riffles and moderately clear water draining
hilly areas underlain by chert and dolomite
Water ranges from 8 to 46 inches in depth
over gravel with scattered rubble
. . . . .

(Final: Niangua darter {Etheostoma
nianguce}—threatened with critical habitat)

Dated: May 15, 1685,
J. Craig Polter,

Acting Assistant Secretary for Fish and
Wildlife and Parks,

[FR Doc. 85-13093 Filed 6-11-85; 8:45 am|
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